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I.  INTRODUCTION

Under chapter 7.90 RCW, the Sexual Assaul: Proection Crde-
(“SAPQO") Act persons in the State of Washir gton whic are vicims
of nonconsensual sexual conduct or penetration may petit.on the
court and are entitled to obtain protecticn from their assailants.
Protections under the SAPO statute are spacifically for persons
who are not eligible for protection under chapte- 26.60 RC/V, the
Domestic Violence Prevention Act, which requires a qualifying
household, dating or family relationship betwz=en the pztitioner and
the respondent. Petitioner M.R. sought a permanent SAPO against
respondent M.D., a classmate at the University cf Washington, after
he sexually assaultad her during their first encounter Apgellant
M.R. has complied with every requisite procedura’ step undier the
SAPO Act, and provided uncontested evidence to supoort her
petition. However, the trial court denied M.R. a final order SAFO cn
the basis that too much time had passed fcr her to seek protecticn
and that she had no reasonable fear of future: dangerous zcts by
M.D.. Under the trial court (and respondent’s) reading of the
statute, M.R., along with many other victims of sexual assault,
cannot seek a remedy under the SAPO statute due to passag: of

time, cannot seek an ex parte temporary order uJon fiing cecause



they could not provide clear examples cf future cangzrous acts by
the offender to cause reasonable fear, and can te deried aful
hearing to determine whether they are eligib'2 for a permaen:

protection order. M.R. seeks appellate review of this dzcis on.

II.  ASSIGNMENTS OF ERROR

1. Assignment of Error 1: It was an error of law fcr the Court to
deny a full hearing for a SAPO.

2. Assignment of Error 2: It was an error of law t¢ fird Petitiorier's
ex parte temporary order invalid.

3. Assignment of Error 3: It was an error of law for the Court to
deny a permanent SAPO based on findings cn thz temporary ex
parte order.

4. Assignment of Error 4: It was an error of law fcr the Court to
require proof of elements outside the statutcry requiremen: for a
SAPO.

5. Assignment of Error 5: It was an error of law fcr the Court to
deny a permanent SAPO when Petitioner mzt the evidentiary

burden for the SAPO statute



lll.  STATEMENT OF THE CASE

Appellant M.R. filed this appeal! after the t-ial court cianizd
her Motion for Reconsideration on March 13, 2015, C2 113. MR
had asked the trial court to reconsider its d'smissal of her Fetiion
fcr a Sexual Assault Order on February 20 201€. CIP 97-98.

On the evening of May 9, 2014, M.R., an 18-y=zar old
freshman at the University of Washington, wen: out vitn friencs to
celebrate her birthday, which was on the fcllowing day. VRP 15, CP
4. As a part of celebrating, M.R. was drinking aicohol and estimated
that she had approximately eight drinks for starting around 9:20
until the sexual assault. VRP 15, 19. She mat M.D., a'so a student
at the University of Washington, at a party where they engaged in
consensual kissing. VRP 16. M.R. did not know M.D. prior to
meeting him at the party. /d. After the studen:s left becausz lawv
enforcement had arrived, she invited him over to her dorm tory.
VRP 17-18. There they initially engaged in liritad consensual
sexual conduct such as kissing. VRP 19; CF 4. However, M.D.
ignorad M.R’s statements that she did not wan- to engage in any
further sexuai acts and sexually assaultad ner, which including
fcrcing her underwear off, digitally penetratiny Fer vagna, vaginal'y

penetrating her with his penis and orally penetrating ner w.th fis



penis. VRP 20-21; CP 4. He also bit her in hzr genital arez. CP 4.
The acts were so violent that at the end of *he assault, M.R. was
bleecing. VRP 21; CP 4. M.R. was obsarvac morents aftar the
sexual assauit by a witness, who noticed she had bezn crying
VRP 23; CP 28-29. The witness called M.R.’s friends, in front of
whom she continued crying and stated that thin3s had ‘gore riuch
further than she was ready for.” CP 18, 20, 23-27. Tre next dey,
M.R. disclosed in detail to her friend, Angalina Caplanis, tre
specifics of the sexual assault. CP 18-19.

After the saxual assault, M.R. returned hocme for the summer
quarter and did not return to the University of Washirgton unti the
fall. CP 18-19. Once back on campus in Szgtemmber, sha repcrted
the sexual assault both to law enforcement and the University's
student conduct process. CP 18. The King County Prosecuto’s
Office declined to file charges within a month of M.R. repoTin¢ the
sexual assau't. CP 11. The University initiated an investigazior: and
issued an on-campus no-contact order. CP 3-4, 10. Howevar, in the
following months M.R. continued to encounter M.D. or carnpus and
at social events. CP 3-4, 16,18, 30.

On January 14, 2015, M.R. filed her petition for a Sexual

Assault Protection Order. CP 1-5. Along witt providing details of



the non consensual sexual penetration anc concuct she was
subjected to, M.R. also stated in her petition -het she was “eariul of
future contact with M.D. based on her single 2xpzrience wth Fim
being so vioient and tne fact that she had encounterec him seseral
times on campus. CP 3. Not knowing him well, she dic not know
what else he was capable of. /d. Based on the facts al'eged in the
petition, the court granted an ex parte tempcrary protection order
and set the full hearing for January 28, 2015. C> 6-8. At tre iritial
SAPOQO hearing, both parties agreed to a continuence to February
10, 2015. CP 14. Prior to the second hearing. M.R. fied witness
declarations including statements of friends v/ho cbsarved ner
minutes after the sexual assault. CP 17-21, 26-29. Her wtnesses
also provided affidavits about M.R.’s eventual disclosure about the
details of the sexual assault. CP 16, 18, 22, 25. Finally, her
witnesses also attested to the visible fear and reacticns M.R. wouid
undergo since the sexual assault, particularly when she
encountered M.D.. CP 16, 19, 27, 30.

At the second hearing on February 10, assignad to Judje
Douglass North, M.R. began providing sworn testimeny atout her
sexual assauit. VRP 14-23. Midway througn her testimony M.D.

interrupted her tastimony, alleging he had neve- received witn2ss



declarations filed by M.R.. VRP 23-29. M.R. objected, providing the
trial court proof that the declarations had been served on M.D..
VRP 26-27. Nevertheless, the trial court permiited t~e interrupticn
of her testimcny and granted a continuance. The hearing ~as
continued to February 20, 2015. CP 32. M.D. filzd nearly 40 pages
of motions and declarations. CP 33-70. With his subrmissicns, he
included a 9-page declaration from his father, a member of the
Washington State Bar and former prosecutor. CP 44-32. 11.D also
filed a motion to dismiss based the claim trat M.R. had no
reasonable fear of future dangerous acts. CF 42-43.

At the February 20 hearing, instead of continuing wth M.R.’s
testimony and allowing the hearing to proceed as before, tae t-ial
court granted M.D.’s motion to dismiss. VRP 52-79; CP 97-99. Thre
trial court voiced concern that seven to eight months was too much
time since the sexual assault for M.R. to pursue a protzction order
and that it was “peculiar” for her to be filing for protection row. VRP
77-78; CP 97-99. The trial court granted the Resoondent’'s motion
to dismiss without allowing M.R. to resume tre ‘ul: hearing, stating
in its Denial Order that she “failed to establish that sk.e had any
reasonable fear of future dangerous acts frora th2 Responden: and

therefore the temporary order was invalid.” CP 93 M.R. filed ¢



Motion for Reconsideration, which the trial ccur: dismissac on
March 13, 2015. CP 102-118. The Notice cf Aps=2al was fied on

April 12, 2015. CP 119.

IV.  ARGUMENT

A. This Appeal Requires De Novo Review of Legal Errors,
De Novo Review of Applications of Law to Uncontested
Facts, and Upholding the Statutory Purpose ancl Text.

The trial court’s errors in this case releted to its intepretation
of the legal elements in a Sexual Assault Protection Qrder case, its
erroneous application of the law to M.R.’s urdisguted evidznce,
and a failure to uphold the statute’s explicit legisiative purgose. Cn
appeal, conclusions of law are reviewed de r.ove to cetermine if the
findings support the conclusions. Sunnyside Valiey Irrigation Dist. v.
Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2C023). Findings of fact
may be subjzact to different standards of review, depending on
whether the facts are contestaed or uncontest2d. The substantial
evidence standard of review applies only when, and becat se, the
trial judge has resolved conflicting evidence ia favor of one sice.
E.g. Id. at 879-80; accord Wenatchee Sportsmen Ass'n v. Chelan
Cournty, 141 Wn.2d 169, 4 P.3d 123 (2000)("Nnhen a trial cour:

evaluates conflicting evidence and resolves fac:ual dispute:s,



appeilate review requires determining whether substantial evicence
supports the ruling.”). In contrast, when a party appeals a rulirg that
grants or denies relief based on the application cf tha {aw to
undisputed facts, the standard is de novo. Haller v. McCiue &
Sons, Inc., 92 Wn.App. 333, 337, 963 P.2d 923 (1993). This aopeal
fccuses on the trial court’s errors in interpretiag the SAPO statute
and in applying the statute to the undisputed evidence in this case
(and credibility is not at issue); therefore tha starcard of review in
this appeal is de novo.

The trial court’s errors in interpreting the SAPO statute RCW
7.90 fell in two categories. First, the most important princigcle cf
statutory interpretation is that “statutes must be interpratec ani
construed so that all the language used is given sffect. wita nc
portion rendered meaningless or superfiuous.” Whatcem County v.
City of Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (199€). In
this case the trial court’s interpretation of the statute made the word
“shal!” meaninglzss, by denying M.R.’s proiection based o~ ar
analysis that weighed factors that cannot be jiver weight if “shall”
is to have any meaning. See infra Section E.

Second, “If a statute is ambiguous, \we apdy the too's cf

statutory construction. Our aim is to give effect ‘o the intent ard



purpose of the Legislature.” Heller, 92 Wn.Agp. at 337. Th= trial
court’s ruling in this case directly contravered th2 “inient and
purpose of the Legislature.” Id. The Washing or s-ate egiclatire
enacted the Sexual Assault Protection Ordar Act because it
acknowledged that the criminal justice systai1 and dornestic
violence protection order laws do not offer aceguate p-otection for
many victims of sexual assault:

Sexual assault is the most heinous crime against

another person short of murder. Sexual assault inflizts

humiliaticn, degradation, and terror on victims. Rap=

is recognized as the most underreportzd crime i...].

Victims [...] desire safety and protection from Tuture

interactions with the offender. Some casa3s in waich

the rape is reported are not prosecuted. n thes=

situations, the victim should be able tc seek a civil

remedy requiring that the offender stay avay from the

victim....
RCW 7.90.005. The Act created a civil remedy to ensdre that
protection is available for victims of a wide rangs of rcncoseasua:
sexual behaviors who are ineligible for Domestiz Violence
Protection Orders (DVPOs). RCW 7.90.005, 233(1),.040(1); RCW
26.50. Any victim of sexual assault who is not eligible for a DVPO
may seek relief under the SAPO statute by filing a petition alleging

that the person has been the victim of nonccnsaasuz! sexual

conduct or penetration committed by the respondent. RCV/



7.90.030(1)(a). The trial court’s interpreiation of the SAPO sta.ute
would deny relief to the vast majority of petitione’s who cax prove
that they were saxually assaulted, contrary tc the statizory intention
tc create a special proceeding to make reliaf avzilable o them. As
such, the trial court’s statutory interpretation was clear:y erron:20us
and should be reversed.

B. M.R.’s Petition Satisfied the Specific Elements Faquired

of a SAPO Petition.

The trial court erred in this case by finding tha: there was no
“statutory basis for a petition here,” when M.R.’s petition did contain
every element required of a SAPO petition. VRP 78; RCW
7.90.020(1).

1. The Standard of Review for Sufficiency of a SAPQO Peti‘ion is
De Novo.

The determination of whether a SAPC petition is legally
sufficient, and includes all elements required by the statute is a
legal conclusion based on review of the petition itself. i~ dces not
require weighing contested facts, making credibi'ity determinazions,
taking oral testimony, or giving the responcent aiy oppcertunity for
rebuttal. RCW 7.90.020, .110.

De novo review is the appropriate standard of reviens waen

10



considering the sufficiency of a SAPO petition, as the appellatz
court is in just as good a position as the trial court to review th2
petition—and any supplemental affidavits cr other doc.umentary
evidence filed with it—to verify conformity with statutory
requirements. In contrast, the Court held in In re Marriage of
Rideout that in a contempt hearing based on competing afidaits:
[T]he substantial evidence standard of review snould be
applied hare where competing documentery evidenze fad to
be weighad and conflicts resolved. Th2 epplication of tte
substantia! evidence standard in cases such as this is ¢
narrow exception to the general rule tnat where a tral court
considers only documents, such as perties' deciarations, in
reaching its decision, the appellate court may review stch

cases de novo because that court is ir the sarn= pcesiticn as
trial courts to review written submissions.”

150 Wn.2d 337, 77 P.3d 1174 (2003).
2. M.R.’s SAPQO Petition Satisfied Each Required Element.

A petition filed under the Act must includa three specific
elements:

A petition for relief shall allege the existence of
nonconsensual sexual conduct or nonzonasansual sexual
penetration, and shall be accompan ed by an affidavit made
under oath stating the specific statements or zctions made at
the same time of the sexual assault or subsequzntly
thereafter, which give rise to a reasonable fear of future
dangerous acts, for which relief is sough:. Petitioner ani
respondent shall disclose the existence of any othe- litigation
or of any cther restraining, protection, or no-cortact orcers
between the parties.

11



RCW 7.90.020(1). M.R.’s petition included every elerm:znt required
fcr a SAPO petition.

First, M.R.’s petition did “allege the ex stance of
nonconsensual sexual conduct and penetration.” id. M.R.’s petition
stated that despite her protests, including sayinj ‘a0’ and tryin3j to
push him away, M.D. engaged in multiple acts of noriconsensual
sexual conduct or penetration including: intenticnally displaying
M.R.’s genitals for the purposes of his sexuai gretfication by
fcrcefully pulling down her underwear; foncling and penetratiny her
genitals with his fingers; penetrating her vag:ia with his penis; and
penetrating her mouth with his penis. CP 4; RC'// 7.£0.010/4)(a),
.010(4)(d), .010(5).

Second, M.R.’s petition “stat[ed] the specific statemants or
actions... which give rise to a reasonable fear of futue dangerous
acts, for which relief is sought.” RCW 7.90.0Z0 (1). The sworn
affidavit in M.R’s petition described how during the sexual assault
M.D. penetrated her mouth with his penis wit1 such force she
thought she was choking, bit and penetratad har vagina s>
violently that it left her bieeding. CP 4. She further statzd that she

did not know M.2. prior to the sexual assauiit ard therefore dic nof

12



know what he could be capable of, other than that she knew that he
was capable of violently raping a fellow student he hac never met
before. CP 4.

Third, M.R. “disclose[d] the existence of any otr.er litigation
or of any other rastraining, protection, or no-coritact orders be:ween
the parties.” RC\W 7.90.020(1). Specifically, she d sclosed that ste
had reported the sexual assault to both law enforcement and the
University of Washington, and that the Unive 'sity hadl issued & no-

contact order. CP 2-4.

Because M.R. unambiguously met the statutory
requirements for a SAPO petition, the trial court committec a l2gal

error by finding it insufficient under the SAPC statute. VRP 78

C. M.R. Met Her Burden for an Ex Parte Termporary SA>0.
The trial judge erred by reviewing and revarsing the ex paie
court's decision to grant M.R.’s request for temporary relie’. The
trial judge further erred by denying M.R.’s request for a final order
based on the ex parte judge’s alleged error in granting tem.porary
relief. These errors were based on inaccurate statutcry
interpretation, and inaccurate application of the statute to

uncontested facts. Therefore, the standard o” review is de novo.

13



Heller, 92 Wn.App. at 337; Rideout, 150 Wn.2d at 337

1. The Ex Parte Court Properly Granted =x Parte Relief. Which
iS Mandatory if the Statutory Elements are Satisfiea.

Upon filing a SAPO petition ex parte, a pstitioner may seex
immediate protection through an ex parte temporary o-der Th2 ex
parte judge “shall” grant the temporary order if the eviciance
submitted in or with the petition establishes two elaments by a

preponderance of the evidence:
(a) The pstitioner has been a victim of noncons2nsual
sexual ccnduct or nonconsensual sexual penetration
by the respondent; and
(b) There is good cause to grant the remzdy,
regardiess of the lack of prior service of process or of
notice upon the respondent, becauses the harm which
that remedy is intended to prevent would be likely to
occur if the respondent were given any pricr nosice, or

greater notice than was actually given, o the
petitioner's efforts to obtain judicial re! ef.

RCW 7.90.110(1)(a),(b). In contrast, a final o-der SARD shall be
granted or denied based solely on the first of thosz two elements.
RCW 7.90.090(1)(a); see infra subsection E.

The preponderance of the evidence “rierely means the
greater weight of the evidence.” State v. Hariis, 74 Wr.. 60, 64, 132
P. 735 (1513). Accordingly, if the petitioner’'s sworn statemrent (or

other evidence) is sufficient to satisfy both slemerts and ro

14



evidence is presented to dispute it, the petiticner is entied to
temporary relief.

An ex parite judge lacks the discraticn to ceny a temporary
SAPQ if the Petitoner meets that standard, teceise “it is well
settled that the word ‘shall’ in a statute is presumgtively imperative:
and operates to create a duty. The word ‘shall’ ir a s atute *hus
imposes a mandatory requirement unless a cont-ary legislative
intent is apparent.” The Erection Co. v. Dept of (-abcr and
Industries of State of Wn, 121 Wn.2d 513, 519, §52 P.2d 238
(1993)(citations omitted). Moreover, because the Act's purposz is
to ensure that protection is available to victims of sexual assault,
the Act provides an additional safeguard aga nst denizls o’ ex par'e
relief:

[1]f the court declines to issue an ex parte temporarv sexua!

assault protection order, the court shal state the particular

reasons for the court's denial. The court's den:al of 2 mation

for an ex parte temporary order shall ke fied wi:h the court.’

RCW 7.90.110(3).

The ex parte court determined that M.R. had met her burden
for ex parte relief under the Act. VRP 4-5; CF 6-8. M.k providad
details of her sexual assault in her petition that deamonstrased :hat

she had been a victim of nonconsensuai sex-1a! concuct a~d sexual

15



penetration by M.D.. CP 4. M.R. also providad gcod cause fo: the
ex parte temporary order by describing incidznts of running into
M.D. around campus and at student events, and being afraid of
what he was capable of based on the limited but violent exper ence
she had with him. CP 3-4. Atthe ex parte hearir¢g, M.R. aso
established good cause by describing the inedecquacy of tha
University’s no-contact order process, explaining the investigation
had been taking several months. VRP 5. M.C. cid not raceive
notice of the ex parte hearing and therefore cid riot apsear and
refute any of this evidence. Therefore, the ex parte judge found that
M.R. met the preponderance standard, and propzarly g-anted ex

parte relief. CP 6-8.

2. The Trial Court Lacked Authority to E.aluaie the Sifficizncy
of Evidence for Entry of Ex Parte Relief.

After the February 20, 2015 hearing ir which M R. vias
seeking a two year final SAPO order, the tria’ court incicatzd in the
denial order that “Petitioner has failed to establish that she had any
reasonable fear of future dangerous acts frora taz2 responcent anc
therefore the termporary order was invalid.” CP 93 Th s findiny was
legally erroneous in two ways: (1) the trial court had no authorty to

review and reverse the ex parte court’s ruling regarding tempcrary

16



relief. and (2) the trial court had no authority o d21y a fina orcler
SAPO based on the legal standard for an ex par‘e terporary
SAPO.

There are only two circumstances, efter the ent-y of ex pate
relief, in which a subsequent judge has the a Jthority to reviesw the
sufficiency of evidence supperting an ex pari2 tamporary SAPD.

First, the basis for an ex parte temporary SAPC may be
challenged in a hearing to renew a temporary SAPO. RCW/
7.90.121. A petitioner may renew an ex pate terioorasy SAPQO onzs
or more times, as required. /d. If the motion for renewsz! is
contested, the court shall order that a hearing be held no later than
fcurteen days from the date of the order, at which time the
temporary relief may be renewed or terminated. RCW
7.90.121(4)(a). At the February 20 hearing. N.F. was not seeking a
reissuance or renewal of the temporary orcer and mace no such
motion. She was seeking entry of a fina! order. Therefore, the court
lacked this form of authority to adjudicate whatrer or not M.R. met
the legal standard for a temporary order.

Prior to the February 20 hearing, M.D. did have two
opportunities to contest the renewal of M.R.'s temporary o-der. His

first opportunity was at the initial SAPO hearing on Jariuary 2€, but

17



he declined to contest the sufficiency of M.R.’s ev.dentiary basis for
tempcrary relief, and agreed ‘o the reissuance with misor
modifications. CP 14. His second opportunity was at th2 Fzbruary
10 hearing, when he interrupted M.R.’s testimony to request a
continuance. CP 32, VRP 37-39. Once agzin, he waived his rijht 1o
object to the renewal of the temporary relief. /d.

In contrast, on February 20, the parties were prasent to
continue with the hearing on the full SAPO petition. Mzither party
was requesting a continuance, or the renewal cf temporary relief,
so the adequacy of the basis for temporary relief was no lcnger an
issue that th= court had the authority to adiucicate.

Second, the court has the authority to review th= sufficiancy
of the evidentiary basis for an ex parte tempcrary orcer if &
respondent files a motion asking the court to “reopen the crde”
RCW 7.90.130(2)(e). Tre basis for such a motioa to reopen the
order must be based on the respondent: (1) not rece v.ng actual
prior notice of the hearing, and (2) asserting a maritorious defense
tc the order or a claim that the temporary remedy was not
authorized by this statute. RCW 7.90.130(2} e).

M.D. did not file a motion to reopen -he t2Tiporary SAPD; ke

filed a motion to dismiss and deny a final o-c2r SAPO, which the
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trial court granted at the February 20 hearing. VRP 78-79, CP 39-
40, 42-43, 97-99. It is clear that this was not a mazion 0 reopen,
because the motion did not assert that he dic no recz.ve ectual
prior notice of the hearing. CP 39-43. Morzove., his a'gurien: was
not that M.R. did not meet her burden for the ex parte order, but
that the court should deny the final order basz2d an erronsous
interpretation of tne petitioner’s evidentiary burcen for obteining a
final order, specifically that a final order shou d >2 den'ed based on
M.R.’s allegedly inadequate basis for having a reasonable fea- of
future dangerous acts. CP 42-43. M.D. specficelly arguec thet th2
burden was on the “petitioner having to prcve that there was some
type of reasonable fear of future dangerous zcts from M.D . And
they have to prove that in the petition, but they also rave to prove
that in this hzaring.” VRP 52-53. Therefore, ther2 was no pas's for
the trial court to examine, at the February 20 hearing, the lzga!
stancard for an ex parte temporary order o- the velidity of the ex
parte relief M.R. had been granted previously.

D. The Trial Court Erroneously Deprived M.R. cf Her Right
to a Full Hearing

The trial court erred when it denied M.R. a full hearing on her

SAPO by cutting off her testimony at the Feb-uary 1C hearing, and
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refusing to allow her to finish at the February 20 n=zarir:g beforz
granting M.D.’s motion to dismiss. Denial of @ fuli near ng, despite
the statute’s unequivocal mandate to allow a fuil heaing is ar error

of law that shouid be reviewed de novo.

1. The Trial Court had No Discretion tc Deny a Fu!l Hearirg
Before Dismissing the Final SAPQO Order.

The SAPO statute provides that “ugon razeip: of th=
petition, the court shall order a hearing whizh shall be neld not later
than fourteen days from the date of the order. The court may issue
an ex parte temporary sexual assauit order panding th2 hearirg as
provided in RCW 7.90.110.” RCW 7.90.050 (zmphasis eddad}. The
use of “shall” means that holding this hearing is not discretionary,
irrespective of the status of any ex parte relief. Thz Erecticn Co.,
121 Wn.2d at 519. Similarly, the SAPO sta‘u e emphasizes the
right to a full hearing when it requires that a full Fearing must be sat
within fourteen days of the issuance of the temporary order. RCW/
7.90.120(1)(a). Holding a full hearing, to determine if the Petitioner
is entitled to a final SAPO order based on be ng a victim of
nonconsensual sex or sexual conduct, is required in 2very SA20
case.

In this casa, the trial court erred by deying M Fi. a “ull
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hearing. Atthe scheduled full hearing cn February 10 2015, IA.R.
was in the process of testifying when the court allowec M.D. to cu:
her off, mid-testimony, to grant a continuancs withou: alloving her
tc complete her testimony. CP 32, VRP 37-33. At the next hezring,
on February 20, the trial judge did not allow M.R.to rezumz= and
complete her testimony, and instead grantec the rmoticn tc dismiss
with no further testimony. VRP 48-81; CP 97-9¢. There is no
conceivable legal basis for this utterly irregular procedure, anc it is
a clear violation of the SAPO statute’s mandate tc hold a f.ll

hearing. RC'W 7.90.050

2. The Trial Court had No Lawful Procedural Basis for Entering
a Denial Order Prior to a Full Hearing.

The trial court’s unusual divergence from standard and
statutorily mandated procedure is clear from -he trial court’s own
confusion in issuing the Denial Order. The Denial Order states that
the hzaring was on the full SAPO petition, yet states that the cenia!
was based on the legal standard for a temporary order (finding that
M.R. failed to “establish that she had any reasonable fzar cf fLture
dangearous acts from the respondent and the-efore the tem.porary
order was invalid.”). CP 98.

Based on the record, it is not even clear what scrt of motion
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the trial court thought it was granting. The ccurt did no: treat v .D.’s
moticn as a CR 12(b)(6) motion, because a 12(2)(3) motion to
dismiss requires “Courts [to] presume the allegations of the
complaint to be true for the purpose of such a motion.” Berst v.
Snohomish County,114 Wn.App. 245, 251, 57 P.2d 273 (2002).
M.R.’s petition and partial-testimony alleged a sexua’ assault by
M.D. that caused her to be reasonably afraic of future contact with
him, so for the court to deny her order basec or: a lack of &
reasonable fear of future dangerous acts means the court did not
presume her allegations to be true.

Likewise, the court did not treat M.D.’s moton &s a surmary
judgment motion, because he did not make zny finding thet “there
is no genuine issue as to any material fact ard :hat the mcving
party is entitled to a judgment as a mattar of 'aw,” and clezrly
whether or not M.R. had a reasonable fear of the M.D. was a
contested fact that the court did not view in tre light moast favorable
to M.R.. CR 12(c); CR 56(c).

Finally, the trial court did not treat M.D.’s motior: as a motion
tc dismiss based “cn the ground that upon th= facts ard the law tre
plaintiff has shown no right to relief,” becauss: tnat motion is only

properly before the court “After the plaintiff, i7 an actio tried ty the
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court without a jury, has completed the presenta‘ion cf the
evidence.” CR 423(b)(3). In this case the trial court cu: AR off in the
midd'e of her testimony on February 10 ard on ~2bruary 20
granted M.D.’s motion without allowing M.R. o finish Fer testiriony,
which would have included testimony regarding the r2asonablz
basis for her fear of Delamn. Moreover, the trial court granted
M.D.’s moticr based in part on the premise tha! tre pessaze cf
time undermined her reasonable fear, yat cleniec her ztorney the
opportunity to brief that issue:
Counsel: Your Honor, basead on the fir dinj that the Court --
the Court's concern is how much time has passad, would the
Court allow us to provide additional :nformiation relaiad to the
current case law that specifically indicates tha: a passaje of
time is not a basis for a denial of an order?
Court: “...And so, you know, perhaps {'m wrong in
interpreting the statute that way. But that's what -- you kncw,
how | read the statute. And | just don't thirik we've got a
statutory basis to proceed at this point. So if you want to
prepare an order, Mr. Lindell, I'll sign tae order.
VRP 78-79. However, tne trial court provided nc citation to any
specific section of the Act indicating the passage of tme is a
relevant factor.
Although & SAPO is a special procezcing undzr CR 81 and

allows more procedural flexibility than othe- civi caszs, the tricil

court in this case rzadically diverged not oniy froir “he rules of civi
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procedure, but f-om the SAPO statute's clear merda:e of a ful
hearing. Denying M.R. a meaningful opporiunity to te hea-d,
through these unprecedentecd procedurg! irreju arities. had nc
conceivable legal basis, and contravened tne lecislatu-e’s clear
intent to protect victims of sexual assault with. a prompt and far

process in which to seek protection. RCW 7.90.C£0.

E. Denying a Final Order SAPO if the Petitioner Meets the
Legal Burden Defined by the Statute is a Legal Error.

Among the most important principles of statutory
interpretation is that “Statutes must be interp-et2d and construed so
that all the language used is given effect, with nc porticn rendered
meaningless or superfluous.” Whatcom Courity v. City of
Bellingham, 128 Wn.2d 537, 546, 909 P.2c 1303(199€). Tne tiial
judge’s denial of a final order SAPO was an error of law, bacause it
was based on an inaccurate interpretation of a ciear statutz, and
imposed legal burdens that had no textual oasis in the statute,
rendering the statute’'s mandate to grant relief maaningless. This is

an error of law that should be reviewed de novce.
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1. The Statute’s Legal Element and Mania'e of Rlief are
Unequivocal.

There is one and only one legal elernent r2quired fcr ertry of
a final order in a SAPO case:

If the court finds by a preponderance of th.e evicence that the

petitioner has been a victim of nonconsensual sexuzl

conduct or nonconsensual sexuai penztration by the

respondent, the court shall issue a sexual assault protection

order; provided that the petitioner must also sat sfy the

requirements of RCW 7.90.110 for ex parte teporary

orders or RCW 7.90.120 for final orcers.
RCW 7.90.090(1)(a)(emphasis added). RCW 7.90.12C does not
add any additional elements that must be prover at the hearing to
obtain final orders, it merely specifies that final o-der SAPOs Favz a
[M.D.]imum duration of two years. /d. Consequently, tre only
element that must be proven by a preponderance to obtain a f.nal
order is “that the petitioner has been a victim of noncoasensuell
sexual conduct or nonconsensual sexual par.etration by the
respondent.” RCW 7.90.090(1)(a).

Through its use of “shall,” this statutz places a mandate on
the court. The Erection Co., 121 Wn.2d at 519. A trial judge lecks
the discretion to deny a final order SAPO if tr e Petitioriar riee's the

burden of proof regarding the sole legal element because "It i5 well

settled that the word ‘shall’ in a statute is presumr gtively imperative
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and operates to create a duty. The word ‘shail’ ir. a smatute thus
imposes a mandatory requirement unless a cont-ary legislative
inten: is apparent.” /d. (internal citations omit.ea). The statute’s
distinction between the standard for a final order SAPO (whict has
only the one element) and an ex parte tampcrary SAPD (whica hes
two elements) is perfectly clear.

However, even if there was any room o find any ambiguity.
the aim of statutory interpretation must be “tc give effect tc the
intent and purpose of the Legislature.” Hellar, 92 Wri.App. at 337.
The SAPO statute’s purpose is stated explic:-ly:

Sexual assault is the most heinous crime ajainst

another person short of murder. Sexual assault inflicts

humiliaticn, degradation, and terror on victims. Rapa

is recognized as the most underreportad crime[...].

Victims [...] desire safety and protection from future

interactions with the offender. Some cases in waich

the rape is reported are not prosecuted. in thesa

situations, the victim should be able tc seek a cvil

remedy requiring that the offender stayy away from tie
victim....

RCW 7.90.005. Thus, the legislature expressed its specific intant to
give victims of saxual assault a legal mecharism to enforc= thair
desire to avoid any contact with their assailants. they did not
express any legislative intent to limit this protzc:ion to thosz vistims

who can legally establish that their fear cf the respondzant is
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objectively reasonable, or who can prove tha: the respondznt s
likely to commit additional acts of sexual or paysical vidlence i the

absence of lzga! restraints. /d.

2. M.R. Met her Legal Burden Using Uncortasted Evidance.

In general, trial courts are granted b-cad discrstion in
admitting and weighing evidence, and in the abs2nce of a cleer
abuse of discretion, appellate courts wili nct disiurb ¢ trigi cout's
decision. Hecker v. Cortinas, 110 Wn.App. 865, 869, 43 P.3d 50
(2002). Howevar, in the absence of evidence disputirg the
petitioner’s claim, a jurisdictional problem, or a failure to state a
claim upon which relief may be granted, a juclge is no ‘onger acting
as an arbiter of contested facts, and is limited to apply.ng the law to
the psatitioner’'s undisputed evidence. Heller, 32 \WWn.Agp. at 337.
Even in a non-default, when a respondent dces not cispute th:2
petitioner’s assertion of the relevant facts, the judge’s authoritv is
merely to apply the law to the uncontested evidance. /4. Therefore,
if a trial judge denies a final order to a petitioner who presents
uncontested evidance that meets the legal burder defined in RCW
7.90.090(1)(a), the judge has committed an ¢buse of ciscration and
shouid be reversed on appeal.

M.R. provided sufficient evidence to p-ove that she had been
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a victim of nonconsensual sexual conduct. She filed a datziled
statement in her petition about multiple speci‘ic acts that met the
definition of noncorsensual sexual conduct cr peretra:ion, and she
also provided oral testimony regarding the detals of “he sexuzl
assault and how she made it clear to M.D. that s12 was nct
consenting, stat:ng that she “said no in multizle -- in multiple ways.
No directly and stop. And | tried to cover myself and explain mysef,
like, why | didn't want to go that far and -- yezh, tried to push Fim
away from me.” VRP 21. This detailed, uncisouted testimcny about
multiple specific acts of sexual assaults by M.D. unquestionably
met the definition of nonconsensual sexual p2natration and
conduct. RCW 7.90.010 (defining sexual penetratior: as “any
contact [or “intrusion”], however slight, betwezn the sex organ or
anus of one person by an object, the sex organ, mouth, or ants of
another person....”).

In addition to her own testimony, M.R. provided extensive
corroborating evidence, though circumstantiel, thet she had been a
victim of noncorsensual sexual conduct. Sne providec a witness
affidavit from Mark Kho who saw both her and M.D. m nutes ater
the assault, whera M.R. appeared to be upset ard crying. CP 28-

29. Additionally, witness Angelina Caplanis’'s afijavi: stated:
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At approximately 2 am [M.R.] came into tte loungs. Ste
wouldn’t tell me what happened, and che was crying. |
continued to ask if he had hurt her, and she would not
answer...[the next day] she said when she met [M.D.].. he
tried to go further than she was willing to go...She t3ld me
she covered herself and repeatedly to d hm to stop. bu: that
he ignored her and continued to try to peretrats her...[IA.D ]
took off her underwear...he forced his fircers aid mouth on
her in that area, and even bit her at ore pant.

CP 18. Furthermore, witness Jasmine Correra’s affida it szated:
The night [M.R.] was sexually assaultzd wes the nigat before
her birthday. | was in the common lounge of Alder dorra
building watching a movie with Angie Caplanis and Mark
Kho when [M.R.] came in alone around rmicdnight. She was
extremely distraught: upset, crying, frustratad, end confused.

CP 25. During the trial, M.D. did not provice evidence dispute

M.R.'s description of the sexual assault, and he did not rebut her

corroborating witness evidence.

3. The Respondent’s Evidence Did No! Relate tc Factars ‘he
Court had the Authority to Consider.

Instead of refuting her description of the saxual assault M.D.
provided statements related to his character \CP 61-39), related to
how much time had eiapsed since he had last seen M. R. (CP 3-11),
and related to his claimed intention to not cornmunicat2 wih o~
contact her in the future. CP 10, 35. Given th2 statutory mandate to
grant a final order SAPO if the petitioner establishas

nonconsensual sexual conduct, when a respondant dces not
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provide evidence to refute the evidence of ncnccrsensual sexuat
conduct, it is an error of law for the court to dzny a finzi order
SAPO based on other factors such as the respondert’s characte:,
the passage of time, or his intentions regarding future zcontact with
the patitioner.

M.D. did aiso argue that M.R.’s memo-y of the sexual
assault was not credible as she had receivad counseling durir.g the
intervening months. CP 49-50, 57-60. This arguriant f.as no
persuasive value, given the undisputed witness statements proving
that M.R. disclosed details of her assault immediately after its
occurrence, before she pursued counseling. CP 18, 26. Mcrecver
the record does not reflect that the trial judge gave any weight to
this attack on M.R.’s credibility, and in fact th= racord does no:
reflect that the trial court had any doubt that the nonconseasual
sexual conduct or penetration did in fact occur. Instead, th= record
shows that the trial court denied M.R. a final arder basad on fe ctual
considerations not permitted by the SAPO statutz specifically tha®
she did not file tha SAPO quickly enough an:i that the court did nc:
believe she had a reasonable fear of future dangerous acts by

M.D..
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4. The Passaqge of Time After a Sexua! £sseLlt is Not a Legal
Basis for Denying a Final Order SAPC.

The SAPO statute has no statute of liriitazions within waicn a
petitioner must seex relief, but in this case tr2 tiial court held tha:
M.R.’s petition was filed too long after the assault to al ow “or entry
of a final order:

[B]ased cn the unique facts of the situation which is a

situation irn which the petition is filed a>out eigh- menths atter

the time of the alleged assault. And | con': know thet | viould
necessarily do so -- if we were here a few weeks or a montn
afterwards, | don't know that | would d> s0, because under
those circumstances | don't know thare would be ary basis
for M.R., based upon the facts that she's got Fere to be able
to address the issue of reasonable fzer cf future daxge -ous
acts... | recognize that that could cause a probl=m in some
cases. But under the peculiar facts of :his case, where 2ight
months had gone by before this petiticn was filed, 1 just den't
think we've got a statutory basis for the procedL e tere

VRP 77-78. The imposition of this ambigucus and arbitrary stetute

of limitations, without any basis in the statute is a legzl error.

Washingtcn courts have consistentiy found that recant acts
of viclence are not required in order to obtain or ;enew prctection
orders. Case law on civil protection orders is limited, and case law
on SAPOs is virtually nonexistent, so fact finders routinely look to
case law on domestic violence protecticn crders tndzr RCW 26.5)

fcr guidance in interpreting the SAPO statute.

Unlike the SAPO statute (which requiras only croof of 2
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sexual assault), the DVPO statute requires tr e oztitiorer to show
present fear of harm based on past violence or threas. Sgence v.
Kaminski, 103 Wa. App. 325, 334, 12 P.3d 1939 (2000); Muma v.
Muma, 115 Wn. App. 1, 6-7, 60 P. 3d 592 (2002, Berber v. Barber,
136 Wn. App 512, 516, 150 P.3d 124 (2007). Howevzr. evan when
a current fear is required, as in the DVPO stetute, therz is no
requi‘ement tha* the actions inspiring that fzar occurred rezenly. id.
In Spence, a petitioner testified she fearzd the responcent
but there was no recent act of abuse and “most’ cf peatitiorer’s
“‘testimony rehashed violence that had occurrec durin¢ their
marriage and dissolution proceedings five vears earlie~.” 123
Whn.App.at 329. Nevertheless, the Washingtcn Supreme Cour:
gave the petitioner’s expression of fear great defsrencz ard
rejected the respondent’s argument that the statute raquired recent
violence, stating "we decline to read into these statutzs a
requirement of a recent violent act.” Id. at 334. Tn2 court held that
“rieither the United States Constitution nor th2 rzlevan- state
statutes require a recent act of domestic violence.” /c!. at 328.
Likewise, in Muma the Court found no recent acts cf
violence, but conzluded that recent violencz was not requi-ed

because: “the Legislature has made it clea: that “he i~tent of
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chapter 26.50 RCW is to prevent acts of donestic vicience. We
refusz to construe the law so as to require th at [petitioner] wai: unil
[respondent] commits further acts of violenze against her - thair
children in order to seek an order for protection.” “15\Vn. Apg. at 7;
accord Spence, 103 Wn. App. at 334.

In this case, the trial court weighed thz fact that M.F.. waited
eight months to file thea SAPO petition against her. VRP at 77. Inits
oral decision, the trial court stated that "I'm rethar basiag my
decision on the fact that the order itself is sought ... eight mon*hs
later...” VRP 78-79. This was a clear error of law, because RCW
7.90 sets no tima limitation on when a SAPO petitione- mist szek
relief.

In fact, the SAPO renewal statute der onstrates definitizely
that a recent sexual assault is not required fcr relief. The statute
allows for renewal of a SAPO when it is nearng axpiration (typically
two years after the hearing), and provides no limtatior on the
number of renewals that can be granted. RC'N 7.90.121. By
authorizing renewais into perpetuity, the Legisleture made it
abundantly clear that it is a legal error to der/ relief merely based

on tha passage of a mere eight months.
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Furthermore, even if the court did hava th2 discreticn to
consider the time between the assault and fiing date, zhis factor
was arbitrarily and unreasonably applied in tis cese Tha SAPO
stature anticipat=s that a petitioner may pursue grotection :arcugh
other methods, such filing a police report anc seaking a crminal
SAPOQO, and it anticipates that the petitioner may seek othe civil
remedies by noting that a civil SAPO is availablz “regardless cf
whether or not there is pending lawsuit, compla.nt, petrion, or other
action between the parties.” RCW 7.90.020(2). 7he process cf
reporting a crime, the police investigation, prosecutorial reziew,
filing charges, and obtaining a criminal SAPO may tak= many
months, as may the process of hiring a tort atorney to pursue a
lawsuit for damages. The statute anticipates that a petitioner may
pursue all of these avenues before filing a SAPQO petition, so the
statue clearly allows for delays of at least a few ronths.

A victim of sexual assault may also need tc pursus other
extra-legal assistance prior to seeking civil relief from the cour:s.
For example, a victm may seek protection by o:her means (stch as
reporting to law enforcement or to the partizs’ school), obtaining
medical treatment or counseling to address the t-aume, etc. Tne

fact that not all victims are immediately ready tc dursu= legal
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options is one reason, for example, RCW €A 04.280(1)(c) allons
the prosecution of a sex crime committed egainst a victim undzar the
age of eighteen up to the victim's thirtieth birtanday. Scme victims
need to recover to some degree before init ating legal action.

M.R. engaged in precisely these sorts of activitizs (seeking
counseling, reporting to law enforcement anc sezking on-camous
relief) before seexing relief from the court. Fcr example, a witress
for M.R. submitt=d an affidavit describing why M.R. weited to report
the sexual assau't in September, once she was back cn campus
after the summer break:

The next day [after the assault] [M.F.] tolc me thatwhen sha
woke up she was bleeding vaginally...[M.R.] sad that e
forced his fingers and mouth on her in that area, and even
bit her at cne point. The result of his cortinuous viclation
was a puddle of blood on the floor of the bathroom. Shz
said she couldn’t cross her legs, and tha- it sometimes aurt
to sit in a certain position. | told [M.R.] that sh= should
probably see a doctor, but we never trought to report what
had happened...| don’t remember telk-ng with her much
about it the rest of that school year ur:il the summe” wten
she started going to therapy. [M.R.] would text me that she
was going through EMDR therapy anc rernambar the es/ents
a lot more vividly, and it was then that she decided that she
would report the assault...when we gct back to Seattle after
summer vacation...| went with [M.R.] to U//PD to ta:k to the
police officer.

CP 18. Similarly, in her petition, M.R. expiainzd that sti2 had

already gone through the process of securiny a University of
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Washington no-contact order, but her repeated chance enzounters
with M.D. led her to seek a SAPO. CP 3-5. 3hz also 2xplained to
the ex parte cour: that she was seeking the SAPC due to delays i
the UW disciplinary process, as those delays had allov.ed M.C. to
remain at UW despite the campus no-contac: order:

COURT: And has this matter been rapored to the golicz?

COUNSEL: It has.

COURT: Okay.

COUNSEL: And it's also going through the UDub's Studert

Conduct process.

COURT: Okay.

COUNSEL: But it's been taking severzl ronths whizh is the

reason for the protection order.

COURT: Sure.
VVRP 4-5. Furthermore, her timing in filing for a SAPO resuled from
her learning that the no-contact order issued by her schco. has no
enforcement mechanism for off-campus violetiors. CP 4

Pursuing other avenues of protection prio: -o filing f:r a
SAPO was M.R'’s right, and her decision to exerc.se that right did
not disqualify her from requesting a SAPO, regarcless of how much
time had passed. M.R.’s timing should not oe coasidered a
prejudicial factor, but should be recognized as an appropriate
process of recovery. It was a clear legal error fcr the court to

impose an arbitrary rule, with no statutory au-hcerity, that waitirg

eight months made her ineligible for a SAPO
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5. Itwas a Leqal Error to Deny M.R.'s ~inal Order SAFO Based
on Skepticism Regarding the Risk of Additiona! Vioisnca Ey
the Respondent.

Entry of & final order SAPO is mandatory f a petitioner
proves nonconszansual sexual conduct cor penetration by
preponderance of the evidence, so it is a clear legal error to also
require her to prove the additional element of a r2asorable fear of
future dangerous acts in order to get final rzlief. S2e supra sectior:
E(1).

In this case, the trial court seems to have been contused by
the fact that the statute requires that the petition must nclude
“specific statements or actions made at the same time of the sexual!
assault or subsequently thereafter, which giv2 rise to ¢ rezsorable
fear of future dangerous acts, for which relief is scugnt,” and the
fact that a lack of good cause to believe that he “harr wh.ch that
remedy is intended to prevent would be likely tc 2zcurif the
respondent were given any prior notice” may be a bas's fo- denyirg
ex parte temporary relief RCW 7.90.020(1). Mixing up the
standards for a sufficient petition, for ex parte relef, ard for a final
order, is a clear error of law.

However, even if the trial court did have the autnority tc

consider this factor. it erred by disregarcing M.R’s evizence of a
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reasonable fear, instead giving greater weijfrt to the character
references provided by M.D.’s friends and family. M.R. provid=d
extersive, unrebuttad evidence that she was in fact frightened of
the respondent. In her petition, M.R. stated t1a: the M.D. bit har,
sexually assaultad her orally and vaginally, and assau.ted her so
violently that she bled severely from her vagina which finelly
caused M.D. to s*op sexually assaulting her. CP 4. M.R. vrant
further, providing witness declarations attestiag to the visitle fear
and trauma she suffered when ending up in the same dlaces as tre
M.D., as observed by witness Valerie Shmigol:

When she told me what [M.D.] well had clone, it was clear to
me that the situation still haunted her. In fect, we ware
sitting in the Husky Union Building and sh2 kep: looking over
her shoulder in fear that he would be i1 tha same area. .|
was with [M.R.] twice on campus wren she hzd run into
[M.D.] well. Both times it was in the quad/Red Square area.
Both times she completely froze, unatle to process any
emotions. By the time | was able to gather wrat wzs going
on, he had passed, and she began to shaxz....

CP 30. Likewise, Angelina Caplanis statad:

[M.R.]is afraid to walk on campus ir. fear that she will run
into [M.D.] and he will recognize her. She hasg, in fact,
walked past [M.D.] multiple times while on carpus, anc she
usually texts me when this happens. cn one occasion she
said she had to sit down for several m.nut2s because sie
was shaking so badly. Now the fear has escalated to the
point that her heart pounds and she is af-aid evary time she
walks past a white male with dark hair and glasses.
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CP 18. Moreover, as M.R. stated in her petit.on. \Ve fave mu:ual
friends and can end up in the same places and similar areas cf
campus. | did not know the Respondent befo-e the nght hz rased
me and do not know what he is capable of " CP 4. Ir fact, M.R.’s
lack of any personal knowledge about M.D, otter thar. his rage of
her, arguably makes her fear of his potential ‘uture actions eve:n
more reasonable than a petitioner who has kioar thz respondent
fcr a longer period of time and has observed hirm encaging in
ordinary, non-assaultive behavior.
Despite all this undisputed evidence tne Court failad to find
M.R.'s fear reasonable or sufficient:
Because this is a statutory procedure, the Cour:'s basis for
going forward is based upon what the legislaturz's prov dec
in statute. And it says, ‘the petition for relief shall be
accompanied by an affidavit, that there were statements or
actions made at the same time of tha sexua! assault, or
subsequently thereafter, which give rise t0 a reasonable fear
or future dangerous acts for which rel.2f is soLght.” And I'm
not seeing anything in the petition about future dangarcus
acts. Yes, there is material in the petirion that indicates why
M.R. would have reason to think that she may run into IM1.D.
in the future, because, you know, thay're both attenzing the
UW. But there's nothing about future cargerous acts. And
I'm trying to figure out whether I've ¢ot a kasis to gc forvard
at this point, if | don't have a petition trat complies viith the:
statute.

VRP 64-65. Later the Court acknowledgec M.R.’s evidence tr at

she v/as placed in fear, but concluded: "Whil:: NI F.. has said that
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she has seen M.D. and been piaced in fear ty doing s2, trat
doesn't constitute a reasonable fear of future dangerous a:ts.” VR?
77. In other worcs, the trial court held that not only was M R.
required to prove she was afraid of M.D., anc trat her fear wass
reasonable, the trial court also required that she prove M.D. was
actually likely to use sexual or physical vioiar ce agjainst her in the
future. This is a grossly inappropriate interpratazion of the SAFO
statute’s wording and purpose.

The term “future dangerous acts” is nct cefined by the SAPO
statue. RCW 7.90.010. Therefore, it is appropriate to lock 0 tre
relief available in the SAPO (to restrict the respoadent from
communicating with the petitioner or going near places she is likely
tc be) and its legislative intent (to provide “safety and protecticn
from future interactions with the offender”). RC\W 7.90.050,.090. If
the relief available in a SAPO was merely a rasfraint ajainst future
assaults, then the “dangerous acts” for which relief could te sought
might be limitad to dangerous assaults, but that is not :he case. /d.
The danger “for which relief is sought” is not solely the possibi ity of
being raped or assaulted again, but includes the canger tc the
victim's psychological well-being that would ra2suit from having ary

“interaction” with a person responsible for alr2aiy inficting
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“humiliation, degradation, and terror” on the Petitioner. /d; RC\V
7.90.005.

Moreover, many of the forms of ncnzcnsensual sexual
conduct defined under the Act are not physically canzerous. For
example, the standard imposed by the trial judge would mean that if
a man repeated y exposed himself to a woman for pursoses of his
sexual gratification but he had no apparent propensity for
“dangerous” violent acts, the indecent exposure victim would riot be
able to get a final order SAPO even thougt this sort of sexua!
exhibitionism is specific type of nonconsensual sexual conduc:
included in the statute. RCW 7.90.010(4)(b).

There is no basis for interpreting the SAPO statute o require
the patitioner to predict and prove the respondert's likely fiturz
behavior. In fact, such a requirement would ke naasersiczl given
the relationship between the DVPO and SAPO statutes. Wher: a
petitioner has a long-term, extensive relationship with a respondernt
(such as a parent/child or marital relationshig), the petticnzr might
have some chance of predicting what futurs actions a resgoncent
might engage in, but these petitioners are eligible for DVPOs, not
SAPOs. RCW 7.90.010; RCW 26.50. In the vast majcrity ¢f SAPC

cases, the parties are strangers or mere acquaintances, so it would
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be impossible for the petitioner to have sufiicert knowledce o the
respondent to be able to prove his likely future bahavior.

Furthermore, without this sort of close Icrg-terrn re aticriship
(which would require the case to be filed as ¢ DVPO), it is
extremely rare for a rapist to rape the same victim or. rultiple
occasions over tinﬁe. Consequently, if this Ccur: allows the
imposition of an evidentiary burden of prov ng the likel hood of
future sexual or physica! violence by the responrcent ajainst the
petitioner, it is difficult to imagine almost ary petitioner being eble to
meet the evidentiary burden for a SAPO. This clear contraven:ion
of the legislative intent by the trial court shou.d b2 reversed on

appeal.

V. CONCLUSION

M.R. presented undisputed testimory that M.D. engagad in
nonconsensual sexual conduct and sexual penetration of har
vagina and mouth on the night of May 9th, 2014. Shz preszntad
testimony that weas corroborated by severa: witresses,
demonstrating that her interaction with M.C. that rigrt culminated in
an assault that left her traumatized and fearful waan she saw nim

on future occasions. The trial court erroneously zaonfuzed the legal

42



standards for a sufficient petition, ex parste temporary relief, and a
final order. The trial court also erroneously added additional
elements and burdens on M.R. beyond the raquirements ¢f RCW
7.90.050, such as the court’s holding that she waited t long to file
the case and failed to prove that M.D. would ikely violently assault
her again in the future. Affirming the trial court's r2ading of RCW
7.90 would guarantee that virtually no victims of 3 sexuat esszult
could qualify for a SAPO. Therefore, M.R. respectfully requests that
this court reverse the denial of her Sexua! Assault Pro-ection Order
against M.D. and remand for a full hearing on hzr request for a final
order SAPO.

Dated this 17th of August, 2015.

Respectfully submitted,

7’7@%

Riddyi Mukhopad;
WSBA$2759
Attorneyfor Appellanti!.
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[ hereby certify that on the date listed below Iserved one copy of this brief
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accept service by email:

Catherine Smith
Smith Goodfriend PS
1619 8th Ave N
Seattle. WA 98109
cate ¢ washingtonappeals.com

Dated this August 17.2015.
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